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Preliminary Statement 


This 4s an anneal from an unrevorted fJudsment of con- 
viction under a two count indictment charzing defendant 


conductins an illeral zambline business in violation of 


Zamvano and a jury. The first trial resulted in a mistrial 
on Aucust 4, 1976, when the jury was unable to return a 
verdict. The defendant was not retried within sixty (60) 
days as required by 18 U.S.C. Sec. 3161(e) and District of 


Connecticut Rule 50(b). No time was attributed to him. 
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lled without judicial authority upon defendants 
when the provision of 18 U.S.C. Sec. 2518 was 
ithe 
he Court err in allowing Special Agent Connolly 
hat he had no more exvertise in voice identifi 
e public at larre, to testify that the voice on 
mh were heard by the jury was that of the de- 
Anendola? 
leone and Donovan permit a Pen Rerister to be 
r order vermitting a wire tap, 2nd if they do, 
Sec. 2512(8)(d) renuire a verson so affected 
ith an inventory notice; does the failure of 
to edvise the judee that a Pen Register and 
in October of 1973 indicatins Amendola was a 
require suppression of this evidence; and does 
indicate such information in the application 
renuire suppression of the evidence so obtained, 
hen Amendola was not served with inventory 
er installation, nor was the judge made aware 
he could exercise his judgment to order such 
the allerzation that the defendant violated 
4s a misdemeanor, allow the prosecution for 


U.S.C. Sec. 
has run? 
Court err on the 


1955 after the one year statute 


> 
Cc 
s 


O'Con 


QO AMT TTT TIM 


arnrant 


4e 


+ 
bne 


various 


ob 


rs 
~ 
5 
oO 
D 
a 
a 
- 
— 
“a 
> 
~ 
> 
” 
> 
~~ 
; 
3 
~ 
» 
*3 
wu 
3 
O 
@ 
rf 
QO. 
Ww 
=| 
2) 
v 
1) 
< 
p 
“ 
? 
he 
3 
oO 
! 


duced acainst him which was not electronic in nature. 
} + manne f +h oAt man 4 ~* mpen franectiaetad a* 
estimeny o1 . ne overnmenvt 2n Ve 1S€ sonsiste >: 
' — * .— » 7 \ “ ~ ‘ * ewhp t+aaet4 4 eA 
O'Connor, an emplovee of the telephone company, 10 testified 
without hatne 7h "Aer q ac le In famnmatianan nanen4t++e4 ~ -+ane 
’ wie hav we ‘ > Ae ~s Ay ~\/ mse . ~ eam wae + ~ ww oe os . . 
only: WendArieie taantifiad as to the installation ob 
tl y SriussCcAs vo Li, 2S 2 “ wii atic I 2Ud ti Js 
+ane ana Daw dD mtetanrnas a « ~ + mara + +pect? #4 2A +heat Aen sy nile 
- —' _ ee A 4 ; Sc 7 | — 2 ,. iv “Mw f c ~ ~ ~~ we « S ~ ‘a w ~ tat - ~ 
mede a voice eayammniar hatfore the rrand furv in NMonmnh nf 197 > 
je a vol exe lar before the rar ur’ n reh of 1 : 
‘ ~ = 
Arent Connolly was used by the £0 to introduce the 
tana wrarnrdat nea of ¢ In fanriante | +ha race anA wee nara 
wa = - © s mah be ] ; - Ave we Waa Gee . > v.sG ~Gw » ei ' " . - 
++ q , a 4 +r 2 4 Hs +he * 4 ff #h4 I. 
- ' Tar 
mitted, over objection, to identify the voice of tnis de.ene- 
' 
| 
| dant desnite hevine no more expertise than the nublic 
| 
| larce finn 27 22) nr sy Raicrer? aller naka 4 2 &bhas . 
- a 4 ~ © . . ait 5 )~ ~~ + -~ —-* A we ~ ~~ - ~ o > 4 ; 4 i 
hand nr 7 lA 4fAiant4 £4 wat Any, 2 awntten wh ah «wae Aa an? 
AG ra‘ ¥ 4. \ f > awe ~> v . _ 2 - : cw i : 
than tha nihli4in at Tarres f Anw 99 \ =" tj4e raaet4imnans 
ict ’ vias ~- o a7 ~~ . 4 oe | € > 5 is 2 — * v= Uti 
n ~ “ va . 
was not cevaloved until October 22, 1976, which date is after 
thea anttina) atom Natokear L 107F whar he etd ytyedaay 
12 rit l ae f : re P ien the ixt b 
mandate of Rule 5SO(b) and See 21fifa) han : (Ann 25 KA 
ie Se a | ~~ > “Ae * 4 ~~ 7) . ~ . 4 ~~ . 4 ‘ . . 
The only other testimony in the case aneted from one 
47) 40m A WaAlmae an T2T arant : taaetifiasA that has 
~~ 6 ‘ > ae | : - = & 4 ' —* 7 aw we - U aw a 
+he r Aan 42 -~+ a f ~ - ‘al ~ 7 V+. . Pant a4 
unvon the voice identification of Acent Connoll znd Cantain 
Raucci he compared the desicrations on the tanes with exhibit 
. } o es4 aA at Wa 2 oa. ’ ana t +} . ~+4 
which were seized at Valeriano's home and he furtner tssti- 
fied that thease exhibits had the same lesioneat fons AS the 
> a A #1. fn . A owe | oA @ ‘ P 4 +r +1 > 
tanes and therefore, iendola was tied into the ecords 


1 
' 


seized at Valeriano's. Hovever, he testified that he did 


all of his work on this case "within the last week" 
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delay to the detriment of Amendola. 
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TO RETURN A VERDICT VIOLATE THE CLEAR DIRECTORY REQUIREMENT 
OF RULE 50(b) DISTRICT PLAN AND 18 U.S.C. SEC. 315l(e), 
PARTICULARLY WHEN NONE OF THE DELAY IS 
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taken by the sovernment after Congress enacted the Speedy 
Trial Act, 18 U.S.C. %$3161-3174, after this Court decided 


; _¥ 28. (24. ecire. 1975) S1. Op. 


October 13, 1976; U. S. v. Drummond, 

511 F.2d. 1049 (Cert. denied, 423 U.S. 844 (1975)); U.S. v. 

Roemer, 514 F.2d. 1377 (2d. Cir. 1975), and most emphatically 
i after the District of Connecticut promulgated its Plan for 
the Promnt Disposition of Criminal Cases which required re- 
trial within 60 days, and which Plan was effactive July 1, 
1976; (Addendum) further, this Plan rerlaced Rule 50(b) whic! 
was effective October 6, 1975, and which Plan required retrial 
within sixty davs. (Addendum) 

After the jury declared itself deadlocked and unable to 
reach a verdict on Ausust 4, 1976, the court declared a mis- 
trial. Judge Zamnano advised both counsel that a retrial 
must be had within 60 days. The defendant filed no motions, 
asked for no continuances and no time of delay can be attri- 


buted to Amendola 
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the third case on said jury assiznnent list as the first 


ready jury case, the seventh case on the list as the second 


third jurv case. The Anendola case was indicated to be the 
fourth ready case, but the Court said it would only vick 
three Juries on that day. The Court stated "That will be 
followed by U.S. versus Amendola, but I will not pick a jury 
this mornine. I think it would be too much to nick four 


juries." (Anp.15) The attorney for Amendola then asked 


"May I have Your Honor's vermission to represent to 
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State [court - added by the undersigned] that you are 
holding me?" The court replied "I am not holding you." 
Counsel then inouired "If T could start, is that o.k.?" The 
Court resvonded "If you have business in State Court, go 
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ahead and start disnosing of it. je will cive you some 


warning, because I am goings to set Amendola down with Marenna 
I will be in touch with counsel and we will work it out.” 


he next jury trial assignment 7ist mailed to counsel 


vas for jury selection on October 19, 1976. On October 6 
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1976, Amendola filed a motion to dismiss based upon the Speedy 
& Trial Act, and more specifically Title 18, §3161(e). (Addendum) 


This motion was partially argued on October 19 1976 
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(App. 18-27) and vartially argued on October 20, 1976, 


on the srounds of double jeopardy, whicl 
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October 19 and 20, 1976. (Aop. 19-27) The Didier case was 
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y-day provision was manda- 
tory. (Aop. 29-32) The Court denied the motion on the 
grounds that the orior 90-day rule applies, no sanctions are 


involved in the 60-day provision of the July 1, 1976, Plan 


@ and Didier does not require retrial within 60 days. (App. 31) 


On the date of the mistrial there was tin effect in 


50(b) Plan effective October 6, 1975, was as follows: 
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"7, Retriaia. 

"here a new trial has been ordered by the 
District Court or a trial or new trial has been 
oréered by an annellate court, it shall commence 
at the e2rliest practicable time, but in any 
event, not later than 69 days after the finality 
of such order. If the defendant is to be retried 
following an anpeal or collateral attack, the 
court tryvins the case meyv <tend such veriod for 
a total not to exceed 189 days from the dave on 
which the order oeccasioning the retrial becomes 
final, where unavailability of witnesses or 
other factors resultins from the passaze of time 
shall make vrial within 69 days impractical." 


"S(e) Retricl. The retrial of a defendant shall 
commence within 50 days from the date the 
order occasionineg the retrial became final. 
TF the retrial follows an appeal or olla- 
teral attack the court may extend the veriod 
if unavailability of witnesses or other 
fertors resultine from vassaze of time made 
trial within 60 days impractical. The ex- 
tended period shall not exceed 189 days 
(Section 3161(e))." 


f the defendant is to be tried asain following 
laration by the trial judee of a mistrial or 
n¢ an order of such judge for a new trial, 
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The second sentence of this section refers to retrials after 


an appeal, and it does allow for extensions provided by 
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It is apparent that the mandate of the local vlan and 
the statutes are identical. They are both very clear. It 


cannot be said, as to this plan, that this provision of the 


statute in United States v. Tirasso, 532 F.2d. 1298 (9th 


promulfated it twice. It ought to mean what 2t Seve. 


There are no periods of delay which would extend time to 

@& Section 3161, nor were there any requests by the government 
for a continuance which were made within the sixty-day neriod. 

is drawn to the fact that there are no such provisions for 


Sec. 3161(e), therefore requiring strict construction for the 


Pective July 1, 1976, and there is no authori 
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be later, in the District of Connecticut, than October 6 


1975, when the district plan 50(b) became effective. 
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It 4s apparent fron Ssction 1(a) and (b) of the Plan that 


to commence at the berinnins of the voir dire 
A factual similarity between Amendola and Didier should 


be noted. Didier was indicted and went to retrial some 
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three years after indictment; Amendola was indicted on May 
1974, and was exnosed for retrial over 2-1/4 years later; 


Didier was retried 28 months after mistrial, while Amendola 
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vas exposed to retrial 3 months after mistrial; both cases 


are, as far as retrial is concerned, subsequent to U. 5. v. 
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The double jeovardy nrohibition of the Fifth Amendment 
of the United States Constitution is not against being twice 
punished, but rather asainst twice being out in jeopardy. 

The denial of a motion to dismiss on the grounds of 
Jouble jJeorardy 41s a final judzment, and therefore, appealsbie; 
4t is sevarate from, and collateral to, main cause of 
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action. This is so Ise stitutional suarantee to 
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preserve the rir Fo bea free from beinre twice tried for the 
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therefore, of a motion to dismiss on the grounds of double 
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